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Procedural Requirements for éﬁ\%éstlgatlons
\

060 9.8

=

Notice TO BOTH Equal opportunity An adV| Written notification Opportunity to Report
PARTIES to present evidence of meetings, etc., review ALL summarizing
Q\ and sufficient time evidence, and 10 relevant evidence
to prepare days to submit a and 10 day review

0 written response to of report prior to
the evidence prior hearing
?\ to completion of

the report
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Procedural Requirements for Hquings
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Advisor of Choice O$%

The advisor can be anyone, including an
attorney.

Institutions cannot place restrictions on
who can serve.

No training required.

Institution must provi @ for the
purposes of cross ex tion, only.
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Written Notificatigﬁ%\& Meetings
and Sufficient a to Prepare
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Equal Oppor
Present E
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Evidence Review @5

Parties must nave equal opportunity to
inspect and rcview evidence obtained as part
of the investigation that is directly related to
the aliegations raised in a formal complaint
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Investigative Report and Re\ge;w
-

After reviewing and considering the comments on the
evidence, the investigator will generate a report that
summarizes the relevant evidence.

That report will be shared witih the parties and they will have
10 more days to comment
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N,
The Iny@@%gator

O\ Can be the Title IX Coordinator, although that is
aisfavored

Must be trained in accordance with the
requirements in the regulations

Must conduct the investigation in an impartial

manner, avoiding bias/pre-judgment, and
conflicts of interest

GRAND RIVER SOLUTIONS
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An Impartial Grievance Pro&g@ Is...
o

* Not influenced by bias or con@‘t/of interest

. Committed to decisions hasad on an objective view
of all of the facts and e nce

e Reliable and accura@

* Legitimate $0
e Truth Seekirgy“
O
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Trauma Informed Practices_\°

In the preamble, the Departn@ ermits the use of
nd r

trauma informed practice ecognizes that
trauma informed practicés can be used in an
impartial and non-bi manner.

O

Trauma infor@ practices must be applied equally
to all gende@
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Trauma Informed
Practices provide
tools/techniques
for interviewing

and engaging with
the Complainant,
Respondent, and
Withesses.

O\/
&

Format/St re of the
Intervj

S\\

Format of Questions

Approach to Clarification
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Trauma Informed Practices a
Designed to:

01 02 03

06

Reduce Bias

Encourage Assist with Assist wit. Reduce potential Minimize
thorough and recollection recoviing for false unnecessary re-

complete information traumatization
investigations
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Misapplication
of Trauma

Informed
Practices

It is a misapplication cf trauma
informed principles to allow potential
evidence of trauma to:

1. Influence the interpretation of a
specific item of evidence,;

2. Substitute for missing evidence;

3. To serve as a justification for not
doing a full and thorough
Investigation;

Cause a biased belief in the veracity
of one or more party




$C:>
The Importance of\\O

Understandin §b>e
Potential Im&gét of Trauma ...
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An event that is expgrienced as
terrifying, horrifyi @or threatening
and that is c\?ﬁwith an actual or

percej lack of control.

Q
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T

raumatic Response

Examples of Events that Might %rlgger a

Sexual Assault

. Physi sault
Physical Assault b‘}ﬁ:i?nate A Car Accident
by a Stranger
artner

Accident that
causes seriou
injury or de

N\

Robbery

Medical Event?
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When trauma occurs, t@e\}&e are every
real changes in brain fanction that may
affect a person’s ability to record or
make memor d to recount their

O erience.
o
O
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Common Characteristics
of Disclosures by a
Trauma Brain

Inconsistent

Non-linear

-ragmented

_ack of detail

New information

Affect is unexpeeted



Historically, the seemingly inconsistent behaviors that frequently
accompany disclosures of sexual assault and in rsonal violence
resulted in the belief that the victim was beiR@| honest.

Inconsistencies
Lack of Detalil
Non-Linear
Fragmented
New Informatiorn.

Deception ‘

RAND RIVER SoLUTIONS



The Historical Conclusion...

False Report
Regretted Sex \6
Not Proveable
AN




The

Future...

)

\

An understanding of trauma and its potential impact
should encourage investigaters 1o keep an open
mind, and it should prevent investigators from
immediately interpreting seemingly inconsistent
behaviors with deceprticri. An understanding of
trauma provides another explanation for these
seemingly inconsistent behaviors.

)\

This Is essential to a fair and thorough investigation.




Inconsistencies
Lack of Detail
Non-Linear
Fragmented
New Information

Deception?
Trauma?
Other (alcohol)?
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Without trauma informed training an@g?mowledge,
those conducting investigations a@terviews risk:

Wrongfully concluding
without conducting a
thorough investigation
that the reporting
individual is not credible

Conducting their
interview with bias

Causing further
trauma

Prematurely
Concluding the
Investigation
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Notice of forrq%%bestigation
O

Essentlal IWerviews

Steps of an S

InveStigatiOn QQ/Q\ Evidence Collection
Q

"8  Report writing




The Process:
Developing an Investigative-Strategy

Receive Report

Develop a tiinclire

\ 4
Identity Witnesses

\/

12ntify Potential Evidence

\/

A

Develop Strategy to Collect Evidence




Investigation Timeline

Prior History Incident

« Between the Parties

e Consent
e Of the Parties ° ;ry_lze_é?@\tact

\%

cident Post Incident

Pre:
Q\% « Communications « Behaviors

Interactions « Communications
e Conduct
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Title IX Hearing Requirements:
The Impact on Investiga%*fons
O

e
Q-
%@

EVIDEN ELECTION INVESTIGATE THE
0 EVIDENCE

GRAND RIVER sSOLUTIONS



Strategies for Evidence Coll@tion




The Importance
of Organization
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Interview Objectives
SO

& A

Ig':"\

Connect Listen Q Clarify Evidence Preservation
Build rapport Allow interviewee to sh R Understand what you have Text Messages
Build trust expenens heard Photographs
Empower Seek additional information Names and contact info for
witnesses




V Secure an appro %e meeting
location é

S
%&(k} enough time to conclude the
ng
Prior to the | {8\5 ‘
Inte rViEW \*-‘i Prepare yourself for the meeting

O If interviewing a party, inform them of
D their right to have an advisor present.
8 P
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» That you are neutra &

* That you will list @ t they are saying is
important to

* That you vi\H\:ﬁe information they share
private

SEt * Wh il do with recording/notes
. Q&you may have to ask difficult questions
e

EX eCtationS @a ience, respect, and appreciation
" X

* Honesty

» That they will seek clarity if needed (give them
permission to do so)

» That they wont guess or fill in blanks




An investigator must T h e I m p O rta n ce
o fotare of Empowerment
control, and supported. e P owe r Of

This will lead to ‘eehiigs E m pa t hy

More accurate of safety ard triisc and
investigatory findings will result v, a more
cocp2rati e subject.

The subject will be
able/willing to
remember and share
more information

Increased evidence
collection and guality
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How do we...




Rapport and Trust




Empowerment
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Quick Review!
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Investigative Interviews

Avoid leading
o guestions,
) Listen ) '“Eef‘.." "’1’.f ‘ | { questions that
=/ clacivication
blame,

interrogating

Start by eliciting

a narrative

RAND RIVER SoLUTIONS



Start the interview by eliciting ggna rrative.
—

Start where you are

. . comfortable and share what
Where would you like to begin? you are able to remember.

What are you able to te!!
me about your experieiice? __# GRAND RIVER



Next, ask questions that are intended to clarify and more deeply
explore the information and details provided bythe person in
their narrative.

Do Ask: Avoids

Interview for clarification
Help me understand Interrogation

Can you tell me more Questions that blame
about...? Questions that imply doubt

Is there anything else you Leading questions
can share about...?

GRAND RIVER



Explore implicit memories by
asking questions about the
sensory experience and
peripheral details.

« What are you able to tell me
about:

« What you saw?
« What you heard?
« What you smelled?

- What you felt? ®

« What you tasted? 0

« What are you able to teII?e\\:bout
any images, smells, o nds that
keep coming back ?

GRAND RIVER soOoLUTIONS



Explore implicit memories by asking
guestions about the sensory e ience
and peripheral details. \5«\0

« What are you able to tell me about: ()\/
- What you saw? %

- What you heard?
&

« What you smelled?

« What you felt? ®
« What you tasted? 0

« What are you o tell me about any images, smells, or sounds
that keep ¢ back to you?

GRAND RIVER



“I felt an animal. | think it was dead. |
was terrified that he hurt it. | thought
he would do the same to me.”

“Help me understand why you keep
rubbing your wrists like that?”




Capturezthe
Entire)

Ex@élence

. Ask about the physical and emotional
reactions to the incident.

« Conclude with a very open-ended
questions:

« What was the most difficult part of
this experience for you?

* Is there something that stands

out/that you just can't stop thinking
about?

* Is there anything more that you
would like me to know?

GRAND RIVER




The Before

\/

\%
At some point during tk@@terview, it is also
important to explor. @'re prior history, if any,
between the r ng individual and the

ccused.
O
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... and The After gg
.,
> ~

-
It is also important to explore th é@ents following the
incident. Oftentimes, the bes &%ence IS produced

after the incident.
- Q\ /
» The parties’ psychologica tions
» Changes in behavior
» Witnesses to the logical reaction

* “Has anyone ressed concern about you since the assault?”
. Communica@ﬁcontact between the victim and perpetrator




Exp|ain your C{UEStiOnS How much did you drink? What
' they hear- this is your fault

especially the difficult oneg)ecause you were drinking

Do not ask Iea/c@stions

Throughout W%@

the Q
Interview Q§<</ 0 not rush

;O LISTEN!IIII

CQQ\ y9  Pay attention to and document information that might
L lead to additional evidence

GRAND RIVER soLUTIONS



. e Notes
Memorialize ghe Summary
Interview @g :’% INg  1ranscript
Proyvide Opportunity for the party
After the O witness to review it
Interview: S

ACt|0 ns QQ/Q\ Provide opportunity for party or

@ witness to provide a response

O
&

V Incorporate the response




Reflect.

N

Is there sorrelvhinig you missed or forgot to
ask?

After the ~

D~ you need clarity on any of the information

I nte rVi EW: snared?
Reflection

Has this interview revealed additional
evidence that you want to explore or collect?

Has evidence of additional policy violations
been shared?

GRAND RIVER sSOLUTIONS



Follow Up Interviev@a

Seek clarification

S

Explore inconsistencies

N, - - v/

Explore contradictory eviiance

B\

Explore difficult iscues

\ .

Opportunity ¢ respond

~ ~

i, SOLUTIONS



Follow-Up Interview Appkxoach

Explain the Set the stage for Do not avoid
purpose of the the (cpics you asking the hard

follow-up. will be covering. questions.

¥ GRAND RIVER
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The “Hard”
Questions




How to
Ask the
Hard
Questions
Q
el

r

\_

Lay a foundation for the qu@@

~

_J
* Explain why you aﬁ }g it.
 Share the evidepcentiat you are asking
about, or th@ re seeking a
respons
~N
Be Qate and mindful in your
S:
J

 Can you tell me what you were thinking

* Are you able to tell me more about...

when....

Help me understand what you were
feeling when...

GRAND RIVER sSoLUTIONS
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|| Evidence Q$
\V
cO

“Something (including testimonyf\documents, tangible objects) that
tends to prove or disprove t iIstence of an alleged fact; anything

presented to the senses @o fered to prove the existence or non-
OXI tence of a fact.”

‘ $ Black’s Law Dictionary

GRAND RIVER
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 Evidence that is based @n personal knowledge or
observation and tlYag, iftrue, proves a fact without
inference or présumption.

— - -

Types of nstan =% 4

» Eyidefice based on inference and not on personal
kRiewledge or observation.

Evidence

NS
¢ LN

* Evidence that differs from but strengthens or
confirms what other evidence shows




SH
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Testimony iscEvidence
&
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Non-Testimonial Evidenige

Text Messages

Social Media
Posts

Surveillance

Videos

Social Meaia
Commurnic/tions

Police Body
Camera
Footage

Medical
Records

Phone Records

Audio
Recordings

GRAND RIVER soLUTIONS




Evidence Collection

|dentify the items of D ‘%n an Overcome barriersto  Considerations about
evidence that you intentianal strategy evidence collection collecting certain
would like to obtain taining that types of evidence

T evtencs
X



&
A Thorougﬁ
Invest%gﬁ\fion

is more thvn evidence collection

" GRAND RIVER
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Evaluating the Evidence

Is it relevant?

Evidence is relevant if it has a tendency to make a material fg{ o or less likely to be true.

@ avidence worthy of belief?

W

V\/\;nat weight, if any, should it be given?

Weight is determined by the finder of fact!

GRAND RIVER | sOLUTIONS



A Thorough Investigation Per@its the
Decision Maker to Assess

———
O 00

Relevance Credibi@@ Reliability  Authenticity Weight

&
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| Evidence That is Not “Relevant”

“Questions and evidence about the complainant’s sexual predispo-itior. ~. prior
sexual behavior are not relevant,

“require, allow, rely upon, or otherwise us> quastions or evidence that constitute,
or seek disclosure of, information r.ow ctea under a legally recognized privilege,
unless the person holding such p.iv.'eg': has waived the privilege.”

‘

Physical and mental heal*n r 2cords and attorney-client privileged communications
would fit within scripe ot this prohibition

GRAND RIVER | sOLUTIONS



“Relevant”
Evidence

The Department ceclines to define
“relevant”, indicating that term “should
be interpreted using [its] plain and

ordinary meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if;

* (a) it has any tendency to
make a fact more or less
probable than it would be
without the evidence; and

* (b) the fact is of consequence
in determining the action.”

GRAND RIVER



Assessing Relevance

Why Does it Matter?

S
o5

Unsure about the relevance about a@;%icular item of

evidence? Ask the person Who%@swoffered it.

Character Evidence

Polygraph evidence

S

Opinion Eva\

GRAND RIVER | SOLUTIONS



Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Opinion Evidence: Try it!

You are investigating an allegation that Casey haa sex with
Taylor when Taylor was incapacitated. You interview
several witnesses, one of whom made the following
statement:

“| got to the party pretty late, and Taylor was already lit.”

“Taylor was wasted. Like totally messed up. There is no
way they could have given permission for sex”

2
T




Assessing Authenticity $%
O

Investigating the products of the Investigation

? Q

@
Never assume that an @k guestions, request Investigate the
item of evidence is @ proof. authenticity if necessary.

authentic. QQ*

GRAND RIVER



iFake Text Message eeeco Sprint LTE ~ 11:43 AM 75

Create a Fake Text Message Conversation

( Messages tails

Text Message Conversation «\O

Name I

Message...

%O

Message... !

+ Add Text Message Q
Battery QD&
Connection ®

Spectrum

Get our best with no
contracts ever
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» NQ}AQ T

QUESTION THE .
GINALS FROM REVIEW AND RECORDS THAT

PERSON W Q |
OFFERED - THE SOURCE COMMENT ON WOULD
EVIDENCE AUTHENTICITY CORROBORATE?

—

4




O ;\pportunity to view
g« Ability to recall

Assessing Q
Credibility and 69

Reliability \§§5 ity

Consistency

Character, background, experience, and training

Coaching

Bias

GRAND RIVER soLuTiO®



Barriers to Evidence CoIIectign and
Assessment O$

. AN
Barriers to Collection Barrlég.'. to Assessment
N%
* Uncooperative Witnesses echnology

 Non-Participating Parties Q/ e Colluding Witnesses
 Unknown ldentity of a \A * Colluding Parties

Witness Q\ * Uncooperative withesses
* Obtaining Emails %0 e Totally different facts from
e Difficult Topics ?* different sources

O
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Understanding
the Impact our
Investigations




S
oc

N\
The Investigat%@&(&eport

and Record &
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At the conclusion of the
investigation, we must
create an investigative

report that fairly \V
summarizes relevant %O
evidence. <</Q‘

N




Relevancy Standard

Relevant Evidence

 “"Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less

probable than it would b(wg\- Legally recognized and un-

without the evidence; aQ\

* (b) the fact is of
consequence in 0

determining th&aktion.”

Irrelevant Evidence

. PriQ/ exual history of
@nplainant, with two

C.Qxceptions

waived privilege.

- Records related to
medical, psychiatric,
psychological treatment

GRAND RIVER | SOLUTIONS



| Who Decides? Oéb

Department emphasizes repeatedly in Pream*ie that investigators
have discretion to determine relevance

» Subject to parties’ right to argue upon rexfeW of “directly related” evidence that certain
information not included in investigativ
weight )

Investigators will have to kralance discretionary decisions not to

summarize certain eviazince in report against:

» Each party’s right to §rgue their case, and
* Fact that decision@garding responsibility will be made at hearing, not investigation

stage :
. GRAND RIVER
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Redactions



Additional
Requirements

Share the report with the
parties and their advisors

in electronic format or hard
oe]0)Y;

At least 10 days prior to the
hearing

GRAND RIVER | SOLUTIONS



The Purpose of the Repo%q,

. ,\\O
To allow for advance Review Q

: O~

To allow for advance Preparation
* By the Decision M@@\
» By the Parties 0

Reduce Iik;l@d of bias in final outcome

o




= 1he Parties
>

= The Advicors

Intended
Recipients <E \
N

i, SOLUTIONS
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Other Recipients?

Friends .Of Parents cnrorceme Attorneys
the parties nt

Social
WEGIE
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Essential
Elements

Intentionally organize @9 enhance
comprehensmn

Factually accu\gfg

Concise

@%ut editorial or opinion

$ Consistent format



- S A

O\/
Report and Recqg’ﬁ? M evdence.

e ©

Compilation of the

RRRRRRRRRR
Evidence




Compilation of the eviuence

The Record

Is attached to the report

Includes a procedural timeline

GRAND RIVER  SOLUTIONS



N,
[l Examples oprpendices«\Q$
N
e N — g(?\/ [ ~

Appendix A: Appendix B: ppendix C:
witness testimony relevant the remaining Aooendix D:
only (e.g documen a@ e\{ldence deemed PP :
transcript’s evidence ( irrelevant, but the procedural
ctatements mess@ ANE directly related to timeline
summaries, etc.) ﬁ ts, the allegations in the
o raphs, etc) formal complaint
- Y Q;\& - J U y

GRAND RIVER




Structure of the Report OV\CJ

Overview of the Investigation

Statement of Jurisdiction \/
|dentity of Investigators %O
Objective of the Investigation and the Inv@wn Report
Prohibited Conduct Alleged

Witnesses

Evidence Collected
Summary of Eviden%%

Conclusion

GRAND RIVER sSoLUTIONS



Questions?

Email Us: Follow Us:
Chantelle@grandriversolutions.com g @GrandRiverSols
info@grandriversolutions.com £ m Grand River Solutions

i, SOLUTIONS
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©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training materials

for those who attended a training provided by Grand
River Solutions is granted to comply with 34 C.FR. 8§

106.45(b)(10)(i)(D). These training materials are
intended for use by licensees only. Use of this material

for any other reason without permission is prohibited.
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